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The following session was recorded at the November 2007 Conference, “SRI in the Rockies”, Albuquerque, New Mexico. The title of the panel was Not Just for Breakfast Anymore: What Every Fiduciary Should Know About Toxic Chemicals. The speakers include Tim Little of the Rose Foundation for Communities and the Environment, Richard Liroff of the Investor Environmental Health Network, and Steven Heim of Boston Common Asset Management. The first speaker you will hear is Tim Little.

Tim Little:

I direct a small community foundation in Oakland. And we get involved in shareholder advocacy and issues around the fiduciary responsibility to deal with toxics and environmental issues and basically ways to push money because we only have a little bit of money. And so we push what we’ve got as hard as we can; every cent of it; our payout, our whole asset base. And we’ve done a fair amount of work around the whole issue of the financial costs of toxics and the financial costs of environmental issues. There’s a yellow paper in the back. There’s a half a dozen more like this on our website. I’ll just give you that. We’re the Rose Foundation, www.rosefdn.org.  I’m going to introduce our two panelists here and then I’m going to take the moderator’s privilege of saying a couple of words before I turn it over to them. Rich Liroff sitting here has been my real pleasure to work with him in the Investor Environmental Health Network over the last three or four years since he started it. He has published about a half a dozen books and, and he’s been published in other publications, he’s been published all over the place. You can find his stuff on his website, which is www.iehn.org.  Before starting the Investor Environmental Health Network which he’s going to tell you more about so I won’t, he spent a couple of decades at the World Wildlife Fund as a senior program manager on toxics. He’s worked with the Environmental Law Institute and also the Brookings Institution before that. 

Steven Heim is Director of Social Research for Boston Common Asset Management. He has worked in this field for a very long time. He’s contributing author for a chapter of the book, “The SRI Advantage: Why Social Responsible Investing Has Outperformed Financially.” He did consumer and public policy work on genetically engineered foods and sustainable agriculture for several years. In a former lifetime he was a regional planner and economic consultant who worked on, on local issues about solar energy use. He’s been on the board of the Vermont Public Interest Research Group for about fifteen years and other affiliations. He’s got not one, but two, degrees from MIT which I heard was a pretty good school from Boston someplace. And so we’re lucky to have them both here. 

The companies that people invest in, including some of the companies that you find even in SRI funds--they know all kinds of internal information that they’re not required to report publicly. And guess what? They do not. And Sarbanes Oxley did not fix this problem. So let me give you a couple of examples of what I’m talking about. ConAgra, in the food business, and by the way, I mean you get environmental liabilities across every sector, financial, food, retail, manufacturing, mining, of course where you expect it. But ConAgra, they ran a frequent flyer promotion. Now why they needed to run a frequent flyer promotion I can’t tell you. What I can tell you is they ran it really badly. They lost five and a half million dollars. But no problem. They had an environmental reserve account sitting around. So they took five and a half million out of the environmental reserve account, put it into the frequent flyer to balance the books and that was one of many questionable moves they made with their environmental reserves. I mean it kind of boggles your mind. 

Safety-Kleen, which is involved in industrial waste remediation, I mean if anybody’s supposed to know how to accurately estimate what it costs to clean up toxic waste issues it’s Safety-Kleen. Well they created fictitious income by constantly reducing their environmental reserve. 

Ashland, a chemical and oil company, their estimation process gives you a real window into their thought process all along. Their estimation process for figuring out what their liabilities were at various chemical and, and oil sites all around the country was called Crystal Ball. And so through Crystal Ball they would have a lot of engineers and consultants figure out what the numbers were to remediate environmental toxics. Then it would go to the director and he would, across the board, slash twenty-five percent to make the numbers look better. Then he talked with top management and, “Oh. Our numbers don’t look good enough. Let’s knock another thirty-three percent just across the board.” They did get dinged by the SEC. What really kind of got under the SEC’s skin with some of these companies is they’d use the environmental reserves in the SEC’s language in one case--as a cookie jar. Management would be so satisfied that they had then balanced everything and met their earnings targets so they would pay themselves bonuses. And that’s actually what got under the SEC’s skin. 

These are the rare companies that actually got caught. Why should you care even though most SRI funds screen this stuff out? You’re probably not going to hold Ashland anyways, but it’s because they’re making those green companies in your portfolio look really bad. If polluting companies with a lot of toxics liabilities aren’t accurately recording and reporting and reserving and what’s really going to cost to clean it up, it’s making the better actors that make it through the screens and get into your portfolios, it’s making them look really bad.

What can you do about it? There’s a revolution going on in the world of accounting. We all know the phrase “garbage in, garbage out.” And for a long time GAAP—Generally Accepted Accounting Principles—has stood for something like “Garbage accounting to avoid public disclosure.” And that is changing. The financial accounting standards board, FASB, which is basically in charge of writing GAAP, is moving away from letting companies blatantly hide the ball on the costs of toxics and moving much towards better disclosure. The first wave of this all went through a year or two ago. It’s called FAS-143 for accounting nerds. And it’s about asset retirement obligations. The idea whenever a company acquires or develops a long-term asset—that could be an oil refinery, it could be a manufacturing facility, it could be any long-lived tangible asset, at that time the company has to make a fair value analysis of what it’s going to cost to close that down. And here’s the difference. Under the old rules a company could say, “Yeah, we know we’ve got a whole boatload of contamination here. But what? It’s uncertain. We don’t know exactly what it’s going to cost to clean that up. And we don’t know exactly when we’re going to have to do it. So we don’t have to record anything. Or if we do have to record something, what we have to record is ‘this is what we paid our consultants to work with us, to tell us about this huge problem that we have. But all we have to do is to tell what we’ve paid our consultant.’” And under GAAP, until very recently, that has been legal and it still is kosher with GAAP in a lot of circumstances. 

But what these new rules did about asset retirement is they basically said you have to take what’s called a fair value estimation. You have to have a probability analysis that takes into account that at some point we are going to have to decommission this asset. At some point we know that in the course of the operation of an oil refinery, the operation of a manufacturing facility, the stuff slops around in underground leaking tank, all those types of things. Stuff slops around. We do have leaks, spills, contamination as part of normal business operations. And so we have to set aside an estimate of what it’s going to cost to eventually clean that up. Even though we don’t know exactly what it’s going to cost and we don’t know exactly when, we have to make our best guess and periodically we have to stay on top of that and update that. And so when this stuff all went through in the last year or more all of a sudden we saw Exxon, Mobil, Chevron, ConocoPhillips, Ford, all reporting these assets retirement obligations in the hundreds of millions to billions. They didn’t have to before and now they suddenly do. This is the tip of the iceberg. And again, you may not hold Exxon in an SRI portfolio, but the profitability Exxon shows by not having to recognize their liabilities makes SRI screen companies look a lot worse. This is the tip of the iceberg of what’s going on in the accounting world. 

FASB has now said that they’re going to revisit what’s called FAS 5. This is the bedrock piece of GAAP. It’s called contingent liability disclosure. And the disclosure of pretty much all environmental liabilities in products, historical liabilities in the ground, all of that stuff is governed by FAS 5. And what FASB says is, ‘we’re moving away from the old way of doing business because we,’ and they’re very explicit about this, ‘we don’t think it’s getting good information in the marketplace,’ specifically they’ve said about environmental liabilities as well as other liabilities. ‘And we’re moving towards a fair value measurement. And we also want to harmonize with international standards.’ They’ve got a whole project to do it. International standards are already at fair value. So in the first quarter of 2008 FASB is going to release an exposure draft of these new accounting standards. And it’s going to be a behind the scenes earthquake that starts to happen in the accounting world. You can bet that every business interest in the world is on this and is going to be pushing FASB as hard as they can to water this down. They’ll say Don’t go there. The rules work just fine the way they are thank-you-very-much. And if the folks in the SRI world get on top of this and push back there is a chance to get much, much better numbers about toxic liabilities into the marketplace. The best thing I can tell you is watch the FASB website. It’s FASB.org.  The other place where you can go if you really want to track environmental liabilities at the cutting edge of what’s going—the American Bar Association has a special committee on this and they have absolutely excellent information about what’s happening with environmental liabilities. That’s www.ABAnet.org.  

In closing, I would just say that it is in the fundamental, fundamental business interest of every SRI practitioner to get on top of this for two reasons. One is that the more that markets get real financial information, real dollar information about the costs of toxic risk, the better those green companies in your portfolios are going to look but also the more pressure that’s going to create for mainstream investors to push dirty companies to operate more cleanly. And so with that we will talk with the people who are making some pressure on companies to operate more cleanly. 

Rich Liroff:

My job today is to give you some contextual background for the toxic chemicals in products issue and to talk a little bit about the Investor Environmental Health Network. In terms of background context I’m going to talk a little bit about science, how changing scientific knowledge drives regulation and the creation of environmentally preferable purchasing programs. These two things together are like a pincer movement on companies that may be in your portfolios. Companies face the risk of what Tim has called, thank you Tim, toxic lockout. Basically companies get locked out of markets whether they’re in Europe or particular retailers, because the products that they are selling have certain chemicals which have been outlawed either by the public sector or by the private sector. And what the Investor Environmental Health Network does is basically makes the business case why companies should be paying attention to this pincers movement. It’s a double edged sword in the sense that products are being excluded from the marketplace but, conversely, the smart opportunistic innovative company that you might be invested in or you should be looking for, can take advantage of the fact that there is a void created in the marketplace by all the products that cannot be sold. That void needs to be filled. And there are companies out there which can be positioned to take advantage, top line, bottom line, in filling that void. 

So let me start with the science. I should tell you I’m not a toxicologist. I’m just a political scientist. So I’m not going to get very technical on you. We’ve all heard the expression, “The dose makes the poison.” And basically what has happened over the last ten or fifteen years is this growing appreciation in the scientific community that it’s not only the dose that makes the poison but it’s the timing that makes the poison. And the easiest way to understand this is just to think about the development process in the womb. It’s a miraculous nine month period. Okay, the fetus is in the womb. Develops arms, legs, reproductive system, immune system, nervous system. This entire truly extraordinary process is driven by small amounts of naturally occurring chemicals. Assuming a decent genetic endowment, if you’ve got the right amounts of chemicals, the right chemicals at the right time in the right place, there’s reasonable belief that there’s going to be decent development. However, in the womb, get the wrong chemical at the wrong place at the wrong time in the wrong amounts and you get compromised development. The compromised development may be immediately obvious after birth in the form of a gross birth defect that’s readily visible. It may show up a few years later in terms of behavioral problems. It may show up a few years later in learning disabilities. Among young men it may show up as a predisposition to get testicular cancer at a very early age. Among women it may show up as a predisposition later in life, greater odds of getting breast cancer than they might otherwise have had because of early exposure to toxicants in the womb. So science is getting a greater appreciation of the importance of these early exposures not only in the womb but also early in childhood. 

The second thing is that scientists have developed the ability over the last ten years to measure with greater refinement the chemicals that are found in our bodies, whether it’s breast milk or blood or urine. And so these so-called body burden studies have been done, both by official government bodies and by NGOs. And what they’ve been finding is lots of people have fifty, sixty, seventy, eighty, ninety chemicals in their blood stream that are not naturally occurring chemicals. And where do these chemicals come from? They come from all around us. They’re the chemicals that are found in the products that we encounter in our everyday lives. Ninety percent of us spend ninety percent of our time  indoors, in our homes and in our offices. So just look around here. There’s carpeting on the floor. There are chairs that are made out of plastic. There are drapes on the windows. In our homes there are cleaning materials. Here there are cleaning materials that are used. We’re surrounded by electronics. All these things have small amounts of chemicals in them. And it’s these chemicals that can get into people’s mouths, get into the air, et cetera. And they end up in people’s bodies. And so they potentially pose a hazard.

So this is what’s been happening on a scientific front. Small amounts of chemicals matter to the most vulnerable populations among us. These chemicals are in the products around us. And so regulators are responding. 

Most of the response has started out in Europe. Do stop by The Nation’s display. This is their current issue. It says, “Toxic Toys: Why Europe’s Children are Safer Than Ours”. Over the last five or six years Europe has passed a cosmetics directive. It has a hazardous  substances in electronics directive. A directive on chemicals called phthalates in toys. And a ban on things called brominated flame retardants, a certain class of chemicals that are used to keep everything in here and elsewhere from going up in smoke when a fire starts. 

Now I don’t have to tell you this but I’ll say it anyway. Obviously there’s an environmental regulatory void within the Washington Beltway where I live. In the absence of meaningful federal regulation in the United States the states are stepping to the fore and basically they’re borrowing European concepts to provide a safer marketplace for all of us. 

The leading state in this regard is California. There are now twenty-seven nations in the European Union. California’s borrowing so many ideas from Europe that someone’s suggested that maybe they ought to become the twenty-eighth. Another way of looking at this: there’s a senior marketing guy in a company who said to me, “ we look over there in Europe because what happens in Europe comes over to the States. We look at California and the East Coast because that’s what’s going to shape the marketplace for us.” So California has new safe cosmetics legislation. California has new electronics legislation. Just last week, Governor Schwarzenegger signed phthalates in toys legislation that basically says in California you’ve got to follow the European standards for phthalates and toys. And California has brominated flame retardant legislation. California’s not alone as a leader. But you can find this kind of thing going on in Oregon, in Washington, New York, Maine, Massachusetts, just to name a few. So the domestic marketplace here in the US is changing even though EPA is somewhere in the backwaters of regulation.

The second thing that’s been going on is environmentally preferable purchasing. I realize I’m taking a risk in this particular audience by saying nice thing about Wal-Mart. But I’ll do so anyway. We know that there are major issues at Wal-Mart around labor. We know there are issues around community impact and what happens to existing businesses and jobs. And we know there’s the mega issue, the elephant if you will, which is Wal-Mart like every other company, wants to sell more stuff. And so there are major issues around selling more stuff on a resource constrained planet. All that stuff aside, in the area of chemicals policy Wal-Mart is trying to do the right thing. They have probably the most progressive precautionary safer chemicals policy among any retailer in this country. 

The policy says, “Look, we don’t want certain classes of chemicals like those that cause cancer and cause reproductive problems or cause mutations in the products that we sell.” That’s the general policy. They are also naming specific chemicals that they don’t want to sell. They’ve named two pesticides and a chemical that’s used in liquid detergent.  What’s remarkable about what Wal-Mart did in the naming of these pesticides is pesticides are more regulated in this country than most of the chemicals we encounter. They go through all sorts of screens and tests and then finally they can go in the marketplace. And in essence what Wal-Mart has said by naming these two chemicals is these may be good enough for the US government but they’re not good enough for us. We don’t want to sell these chemicals. And they’ve told the pesticide manufacturers- come up with substitutes over the course of the next year or two. Now that is pretty powerful. 

Wal-Mart is also working on developing a scorecard. They’ve got to deal with hundreds, if not thousands, of chemicals. How are their buyers and suppliers going to deal with these things? So they’re creating a scorecard where they’re going to score chemicals on the basis of the chemical characteristics--they’ll be good, better, best--that kind of thing.  If there’s a really nasty chemical it’s going to score low. The supplier who comes in with a product that’s made out of a safer chemical will be more favorably looked upon by the Wal-Mart buyer. So this is creating a major shift in the marketplace. 

So those two things together create toxic lockout. And toxic lockout aside, even if you’re not locked out of the marketplace a company runs litigation and reputational risks, if their product is associated with a nasty chemical. 

I don’t know if you saw the headlines a few weeks ago but an NGO came out with a report on lead in women’s red lipsticks. I think most of the hottest, if you will, lipsticks were from L’Oreal. I just find it sort of a perverse kind of thing going for a woman walking up to the cosmetics counter telling the clerk, “I’d like some red lipstick please. The first thing out of the clerk’s mouth might be, “Leaded or unleaded?” The lead shouldn’t be there. And the NGOs found it. And it’s all quite legal apparently. But clearly given everything we know about lead do we really want to have lead in a product that a lot of women apply to their mouths everyday?

Tim Little: 

Kiss of death.

Rich Liroff: 

Thank you Tim. Tim is great at this kind of thing. I will explain something in thirty words and he’ll talk about toxic lockout and kiss of death. Thank you very much. I’ll have to remember that. 

The Investor Environmental Network is a collaboration of about twenty investment organizations. Calvert’s in the front row. Boston Common’s over here. You will see our reports scattered all over here because a lot of our partners are here. And I’m not going to name all of them because I undoubtedly will forget one or two. But basically they manage a total of about thirty billion dollars in assets. You can find a complete list on our website at www.iehn.org. The first thing we do is build the business case for why companies should pay attention to this. And so I published what I call a benchmarking framework. Investors traditionally look at what emissions go out into the air, go out into the water. How many hazardous waste sites do companies have? And that’s all well and good. It’s great. It’s important. Basically what we’re arguing through this benchmarking framework is that equally important to companies is how are they managing the chemicals that they put in their products. Do they know what’s in the products? Do they have a restricted substances list of chemicals that are not supposed to go in? Or that they are going to phase out? Are they reporting publicly on these? Have they set goals for getting rid of them? Have they done some internal capacity building in terms of getting their staff trained and educated on these things? And have they aligned their supply chains so that suppliers are providing the right kinds of products with safer chemicals in them? So we’re building a business case. 

In addition to the framework, I should mention that we commissioned a report from Innovest which you can find on the Innovest website, www.innovestgroup.com. They tested the benchmarking framework in several economic sectors like retailers. For example, in the retail sector the UK retailers who’ve been doing this for a long time showed up on top and Wal-Mart was a close second. 

We have produced this report, A Fiduciary Guide to Toxic Chemical Risks. Basically this is a tool kit. The target audience is pension fund managers. It basically says, “Look, you may think you’ve got low beta stocks in your portfolio with Procter & Gamble or what have you. We’re arguing that in fact there may be greater risk in that portfolio than you believe. You ought to engage your companies.  If you go into the Procter & Gamble financials for FYO7 that they file at the SEC, you find that the health and beauty area grew I think about five percent last year. But they what they specifically say is that would have grown one percent more, I don’t know how many millions or billions that is, it would have grown one percent more but for the problem they had in China with a product called SK2. It’s a skin lightening product. There was some blow up in China. They got accused of having toxic chemicals in there. The product got pulled off the marketplace out of China for a while. There was enormous reputational damage for P&G and it showed up in the financials. They didn’t necessarily do anything wrong. It’s just that this is what they were accused of. But it hurt them financially. 

So we argue in here that investors ought to be engaging their companies and we tell them how to do it. There’s a little letter in here that you can send to your company asking a whole bunch of questions about, “What’s in your products?” 

We build a business case. We have this little DVD. We’ve interviewed a lot of familiar players in the SRI community both here in the US and overseas. They talked about both the risks from toxics in products and the opportunities. 

We are engaged specifically with various companies. I’m just going to mention two because Steven’s going to talk about a lot of examples. We write letters to companies. We do file resolutions. There’s a small clean company called Whole Food Markets that you may have heard about. And two years ago Green Century Capital Management sent them a letter. “You’re selling baby bottles.” They’re selling these poly carbonate baby bottles. Poly carbonate is a hard plastic, like sport bottles, that stuff. They make baby bottles out of it. It contains a chemical called bisphenol A, BPA. There’s a lot of nasty science around bisphenol A. It’s not certain. It’s been tested. There was actually a front page story in USA Today about this particular chemical last week highlighting a common chemical that we’re commonly exposed to. We said to Whole Foods, “Well guys. Maybe you shouldn’t be selling these bottles. They contain not only bisphenol A but there’s bottles you’re selling that contain these other chemicals called phthalates which are reproductive toxicants. And Whole Foods Market responded by basically pulling the product off their shelves and substituting other bottles. 

Another case is ConAgra. Tim told the ConAgra story earlier. There’s the Teflon chemical, it’s called PFOA. It’s associated with DuPont. DuPont makes it. They use it for manufacturing nonstick pans. It goes into stain resistant carpeting. That kind of stuff. PFOA’s a toxic chemical. And it’s also used as a grease resistant lining in food products. So Green Century Capital Management wrote to ConAgra and said, “There’s this Orville Redenbacher Popcorn that you sell. We’re aware the boxes are lined with PFOA and maybe you ought to do something about it.” They withdrew the resolution when the company said, “Okay we’ll look at alternatives.” ConAgra recently told Green Century Management, “We’ve got an alternative that we’re looking at that will get rid of ninety-seven percent of the PFOA.” So these are the kinds of things that IEHN does. 

I think this is an important issue. If I were giving this talk a year ago I might be talking about these obscure chemicals. But thanks to Mattel, toxic toys, contaminated food, contaminated fill in the blank, I don’t think I have that much of a hard wall to climb in explaining to you why toxic chemicals in products are something that you should pay attention to. And if you don’t pay attention to the, there are serious consequences both to reputations and for shareholder value. Thanks very much.

Host:

You’re listening to audio of a panel discussion at SRI in the Rockies 2007. 

The next speaker is Steven Heim of Boston Common Asset Management. 

Steven Heim:

Boston Common has both domestic and international holdings. Our assets under management are about $1 billion. We have about fourteen employees. We couldn’t have done lots of the things I’m about to describe without the Investor Environmental Health Network--which is both Rich and Sanford Lewis for technical support but it’s also the collaboration that we do with twenty different organizations right now. What we do is in going through different companies and chemicals we look through our portfolios and say how can we work together? Someone could be a lead on one company and others can work together. And maybe somebody will be lead on the other. So whatever examples I give you here are really showing us as working in collaboration with other investors and also environmental groups that we work with. So here’s just a few examples that I’ll give of the different chemicals and the companies and then I’ll give you a couple of examples of some “asks”.

First for us was the mercury issue. Mercury in thermometers and in blood pressure [measuring] devices. Ken Scott of Walden Asset Management did a great job on that where today if you go into a drug store you can’t really buy a mercury thermometer. And that was done working with Health Care Without Harm. Some of the examples of companies are McKesson, a big wholesaler for hospitals, SuperValu and Omron, which is a Japanese company. 

Another chemical of concern has been brominated flame retardants or BFRs. They’re used a lot in packaging for electronic equipment or medical equipment. We worked with Karen Shapiro at Domini Social Investments on Becton, Dickinson in asking them to remove BFRs from their products and do an inventory of all their products [that may contain BFRs].

Another chemical that Rich just mentioned was Bisphenol A. We happen to hold three companies that make baby bottles in our portfolios. Philips Electronics, Novartis and Playtex Products. Sort of strange to hear Philips and Novartis in here but Novartis has owned the Gerber Baby Foods Division for a long time, which they’re selling to Nestle. Philips Electronics bought a company in the UK called Avent, which has baby products and they wanted to expand their medical electronics into the baby and infant area.

Another company we worked on was more on the political lobbying area and that was Scotts Miracle-Gro. They’ve been funding opposition to local ordinances which restrict pesticide use though at the same time they’re trying to promote a greener image to their customers. 

And then two other areas, one which isn’t specific chemicals, it’s more of a product class and that’s cosmetics. Here in the US it’s both the cosmetic manufacturers but also the retailers. Drug stores are a major source for people buying cosmetics. And so we filed  resolutions with CVS. The last chemical that we’re doing quite a bit of work on and the other investors are working on is PVC or poly vinyl chloride. Primarily in packaging PVC is actually used quite a bit in making plumbing pipes and things like that. But we’re not as concerned about that because they’re fairly inert in those buildings for twenty, thirty, forty years. Instead the packaging is tossed into your trash and then might be incinerated or leach into landfills. We worked closely with Mike Shade of the Center for Health, Environment and Justice in their PVC campaign. And it was through Mike that we raised this issue with Henkel, which is a German household products company that we have in our portfolio. We had actually approached them a few years ago on what their safer chemicals process is. The reason we did it with Henkel is because they had a good reputation for doing that. We wanted to learn what Henkel was doing and asked how could we translate that here to the United States? And then a couple of other ones that Mike and the PVC campaign have helped us on are Costco on their packaging and also Unilever and Target. Unilever said that they plan to phase out PVCs from all their products within five years. But we’re asking them to shorten that timetable. 

I’ll give you just a couple of examples of the “asks” that we’ve had with companies. The first one is CVS. The second resolution that we filed in the fall 2006 said that “shareholders request that the board publish a report to shareholders on CVS policy on cosmetic safety, at reasonable expense omitting proprietary information by December, 2007.” This is actually from the previous year. “This report should summarize which, if any, product lines or categories sold in CVS stores may be affected by new cosmetic safety legislation and consumer trends described above in the resolution.” So that’s the lockout you talked about. “And any new initiatives or actions the management is taking to respond to public policy changes.” CVS had filed an SEC challenge against the first resolution. But through the help of Sanford Lewis we were able to prevail in that. And the current status is that we’re in a dialogue situation which Rich is an active member along with Lauren Compere [of Boston Common] and several other investors. But I understand the participants have signed confidentiality agreements so you can’t give any details on that.

The other company is Costco. Here’s what the resolved clause was in that resolution: “Shareholders request that the board publish a report to shareholders on Costco policies on product safety at reasonable expense omitting proprietary information by December, 2008. This report should list product categories sold in Costco stores which contain substances affected by the public health concerns described above and discuss any new initiatives or actions aside from regulatory compliance that management is taking to respond to this public policy challenge.” And we filed that resolution because we wrote to them with some other investors in July just asking, “So what are you doing on these issues?” And basically they came back and said, well, maybe Rich could describe their response:

Rich Liroff: 

“We’re aware of the issue. Thank you very much.”

Steven Heim:

So that was their response. But I’ll say what was good about filing the resolution—we  did decide to withdraw recently—because they said they’re doing a sustainability analysis of their whole operations. That’s going to be completed initially in six months so we didn’t want to stop that with the focus on PVC and other cosmetics and such. But at the same time it demonstrates a company that’s just starting but they didn’t even think about toxic chemicals in defining sustainability. 

I’ll give you just one international example and that’s Henkel. We initially wrote to them on what‘s their overall policy and framework for toxic chemicals. And the general tenor of the letter--which Rich and Sanford helped write for us—was the “market and policy makers are becoming more alert to toxics as data on exposures and effects grows. Public policy is shifting. Is our company leading the way? Does Henkel have an effective safe alternatives policy?” We asked specifically “what policies are in place, the criteria and incentives used for implementation and the resources being invested in meeting each of these goals regarding safer alternatives policies? We would like you to identify planned enhancements in disclosure of these issues to be made as a result of the company’s changing disclosure obligations including the duty to insure financial reporting including that the MD&A fairly presents the company under the Sarbanes-Oxley Act as well as under FASB and SEC rules that may apply to Henkel.” So that’s how initially we started to dialogue with Henkel. They gave a fairly detailed response in what they were doing.

Subsequently we brought up PVC packaging. We went back to them and said this is a concern to us. We think you should eliminate PVCs from all your packaging. Given your good record in Europe and what you’re doing. Their response was, “Well, it’s only one percent of our global packaging. And we really can’t do it right now but we’ll get around to it whenever we do a product redesign or the packaging.” But we said, “that really wasn’t good enough. We think that you should reduce PVCs from all of your packaging on a set timeline and phase it out and not just wait until you get around to it.” Then their response was, “Well, actually in Europe it’s quite an issue of dispute whether PVCs are that harmful. We understand in the US [the view might be different]. But there’s been these studies, the European Commission and stuff, on PVC safety. So we really don’t see why we should be spending so much energy on this particular issue considering all the other things we’re working on.” And we finally went back  “we think you should do that.” So now finally they are going to have a phase out of PVCs rather than getting around to it. 

I just wanted to share this information on some of the different companies and the different actions and asks that we’ve had as investors. I’d say there’s lots of opportunities both for investment firms and others to get involved in this area. And to me it’s sort of like a mom and apple pie issue and it is a critical issue that we can work on. Thank you.

Tim Little.

  Okay. We’ve now reached that time in the program. I actually have a bunch of questions for these guys that, that have come up while they’re talking. And I have some questions for the audience, too. But fair is fair. It’s your turn. 

Audience Question. 

 From a risk management point of view what do you think the fallout of the Chinese toy thing is going to be? Will there be any ramifications of this other than the PR?

Rich Liroff: 

We’re beginning to see the fallout. The problem in China is that there isn’t any credible government regulation. That’s one problem. The second problem has been that to the extent that there is government attention to these issues it’s disproportionate in the sense that the Chinese government goes after the multinationals and they leave their friends, the local entrepreneurs, alone. 

Frankly I’m kind of sorry that it was Mattel that got nailed because Mattel seemed to have  a reasonable process in place for safeguarding their supply chain and they basically got betrayed by somebody who they’d been dealing with for fifteen years who they trusted. Strictly speaking in terms of corporate strategy you leave that kind of person alone and you go after the bad actors. Mattel may demonstrate that even the most careful process can get abused although now they’ve tightened it up.  They’re enumerated several additional steps that they’re taking to make sure that kind of thing doesn’t happen again even among their most trusted providers. They’re testing paint batches before they’re applied. They’re testing paint batches afterwards. 

We’re beginning to see a little bit of a crackdown within China, companies being shut down because they are producing toxic goods. It makes me think of the movie Casablanca where the French captain Lewie goes in the back room, finds the gambling casino and says, “I’m shocked, absolutely shocked that gambling is going on here.” And then Rick gives Lewie the payoff he owed him for having tolerated that thing. There needs to be fundamental change, frankly, within China. The Chinese [are beginning to] crack down. More importantly every single company, every single European or American company that sources in China really has to double up its supply chain management efforts. And it’s going to cost money. But when you’ve got reputations at stake as they are, when you have questions being asked about toxic toys under the tree and you have shoppers walking into stores and buying American, the companies are going to have to demonstrate to consumers that they are really looking hard at the supply chains, taking those extra steps to assure consumers they aren’t going to get poisoned by the products that they’re buying. 

Audience Question:
I’m Sabosh. I work for Neuberger Berman. And the question that I have is, how much of the problem that we have today they are known chemicals or disclosed chemicals, PVC for example, you can know, you can pick a product see what it is and say, ‘Hey, it has PVC in it.’ How much of the problem is in stuff we don’t see, that’s not disclosed? Using the Chinese example there’s a whole toothpaste issue. Very little of it showed up here but in places like Costa Rica and stuff people’s teeth are falling out because of  these chemicals. How much of the problem is in what’s unknown, unseen, undisclosed? And how much is in the disclosed?

Rich Liroff: 

That’s an excellent point. With the exception of the pesticides about which we know quite a bit although we still don’t know enough--particularly about the developmental impacts--with respect to most toxic chemicals we’re very much playing catch up because the existing federal regulatory system, the Toxic Substances Control Act, basically hasn’t required a lot of testing. And so only now in the last few years, both the US and Europe are gearing up to do the testing that’s necessary. There’s a new regulatory regime in Europe called REACH and it’s going to generate a lot more information about a lot of chemicals. So we will be better informed. One of the byproducts of that new regime will be publication in about eighteen months of what in essence will become a hit list of nine hundred chemicals that are most worrisome because they persist in the environment, they build up in food chains, they bioaccumulate, or  they cause cancer or are mutagens or reproductive toxicants. And that will become a de facto hit list within supply chains, with retailers probably saying we 

A coming issue that we’re concerned about at IEHN is nanotechnologies because these very, very small materials have chemical characteristics within biological systems that are very, very different from larger molecules. And we really know very, very little about the toxicological consequences of the nanotechnologies that are being incorporated in lots of products in our lives. We run the risk and the companies in your portfolio run the risk if they introduce nanotechnologies into their products without being thoroughly satisfied that there’s a fairly decent toxicological profile that’s being developed. There are hundreds of products out there now. There are quite a few cosmetics and personal care products that have them. And if you look at the pattern of US government budget investment in nanotechnology you find that ninety to ninety-five percent of the spending is on developing the technologies. If you look at the budgets of the National Institutes of Health, Environmental Protection Agency, whomever, in terms of getting the toxicology right, it’s infinitesimal. IEHN did a report that Tim edited, called Beneath the Skin, about the potential liabilities in cosmetics and personal care companies. And we highlighted in there nanotechnologies. We intend to engage companies on these issues, asking questions like, Do you use them? What do you know about the toxicological base? And are you telling consumers if you’re using them? Because I think this is a whole new frontier of toxicological worry.

Steven Heim: 

To add one thing on that. I think the other issue, too, is trying to see if companies can show just what their process is to be sure that they’re flagging potential problem areas. What Henkel said to our inquiries it said that they “continually monitor current lists of substances of concern such as corresponding EU or OSPAR lists and their relevance for the Henkel raw materials portfolio.” And they continue “As part of Henkel’s product clearing process, substances which are to be used as a product ingredient are checked interalia if they are a PBT which is a biocumulating and toxic chemical or a vPvB” which is….

Rich Liroff: 

Very persistent, very bioaccumulative. These are part of the effects of the upcoming REACH hit list. This stuff really lasts a long time and really builds up in biological systems. Those are VP, very persistent, VB, very bioaccumulative chemicals. Those are the ones you don’t even have to think about whether or not they’re toxic. You just work on the assumption that it’s probably not a good idea to be using or producing stuff that’s going out in the environment and lasting forever.

Steven Heim:

 They say this “if this is the case the substance will not be used in Henkel consumer products.” But then there’s the other part “if a technical product is not intended to reach the aquatic or terrestrial environment after use,” -- [examples] are the different industrial adhesives that Henkel makes --  “it may contain PBT or vPvB ingredients.” From Henkel’s perspective they feel that yes, maybe there are toxic chemicals but depending on what the actual exposure to people is [influences] how they look at whether they should take it out or not or to find substitutes.

Tim Little: 

Anybody else?

Audience Question: 

Bruce Herbert. Newground Social Investment. A wonderful exposition and I really appreciated the clarity with which you identified and laid out both the toxic impacts but also the financial ones. And along the lines of Tim’s kiss of death maybe we could also say the hotter the red, the greater the lead and follow that up with the greater the lead the nearer to dead. But my question is about…

Tim Little: 

You have a question after all that? 

Bruce Herbert:

My question relates to the FASB standards being changed. The SEC already has certain standards about disclosure. You mentioned the MD&A, the Management Discussion and Analysis. Is the gap between the requirements for disclosure even of potential liabilities and the absence of disclosure simply a factor of the fact that we all know the SEC is not investor friendly terribly or is it their lack of funding to actually embrace enforcement mechanisms? Or is there something else missing there?

Tim Little: Well, I’m not a big fan of the current SEC. I don’t know if anybody in the room with is.  Back in 2002, The Rose Foundation, in conjunction with most of the people that sponsored this conference, put a petition into the SEC that basically said we think environmental disclosure really [stinks] and it needs to be improved. And not only do you to need to issue new regulations to clarify it you also need to start enforcing it. At that time we specifically called for the fair value type of analysis to be applied. I don’t know how many people are familiar with the American Society for Testing and Materials but it’s an international outfit of engineers, banks, you name it. It’s an international standards setting body that sets standards for everything from how thick the  plastic on that chair ought to be to how you measure environmental liabilities. They had gone through a six or seven year stakeholder process to try to look at environmental liabilities. This had been sparked by a government accountability report back in the early nineties that said the insurance industry was just completely out to lunch in estimating and reporting environmental liabilities. Anyway, not to go into ancient history, we put this petition in that said that these ASTM standards which were essentially the consensus byproduct of six years of discussion amongst a stakeholder group that went across every industrial sector and they all agreed that this was the right way to do it, that the SEC ought to adopt it, adopt this fair value mechanism to get better numbers, to get better liability numbers out into the marketplace. And the petition got endorsed by three trillion in assets under management, including a lot of the folks that are involved in the network on climate risk. To date the SEC has not responded to that petition. I mean they’ve had some time to chew on it. They have not responded. Now FASB did. And FASB took it and ran with it. We aimed it at the SEC but I guess it wasn’t exactly a rifle shot. It was kind of a shot gun because a piece of it went over to FASB and they’ve taken it and run with it. 

What the SEC has done is they have surveyed the Fortune 500 two, three years running and sent them nice little letters which you can now actually get on the website because the GAO has shamed them into doing that. That’s another impact. And in those letters they sort of archly observed ‘we don’t think your environmental liability disclosure’s quite up to snuff. And if you don’t improve it, well, we’re going to say something to you about it next year.’ And so next year they’d send the same letter. And we’re going to put you on double secret probation. That’s kind of the SEC’s philosophy. I’m overstating. Those three examples I gave, those were all from SEC enforcement actions. So there has been some minimal enforcement. But it hasn’t been very good. And I don’t think we’re going to get it out of the SEC. 

That’s why I’m highlighting the accounting standards because in an ideal world the SEC, they should. I mean all this stuff should be in the MD&A. The existing regs are arguably extremely clear. But the SEC…it’s kind of like the Wizard of Oz…The SEC says we only enforce GAAP the way FASB writes it. And FASB has said, hey we just write GAAP. It’s up to the SEC and other people to police it. FASB has kind of recognized this isn’t working. And they said okay, we think it was perfectly clear but if the SEC won’t take that and run with it we’re going to clarify it for them. And that’s where it’s at.

Rich Liroff: 

I talked about two of the things that IEHN does. We build a business case and we engage companies. I forgot an important component of our work, which is disclosure. We’ve done more on the first two than on the third. But we do have a disclosure report that will be out early next year. Sanford Lewis [is leading it] he’s sort of our comrade-in-arms. He’s experienced with SEC resolution drafting. He made the DVD that I held up earlier.

Tim Little: 

You got the yellow report. Sanford’s the guy that wrote all the good stuff in there.

Rich Liroff:

He’s working on a report on disclosure. And we’re looking at issues like, are companies talking about what the potential implications are for REACH for their supply chains or what their making? Are companies keeping an eye on and fairly disclosing what the emerging science is saying about chemicals that are going into their products? Because it’s simply not enough to say okay we’re in compliance with the law. Are companies saying enough about the Wal-Mart phenomenon or the Kaiser Permanente phenomenon in the health care sector? The health care sector is what--twelve, thirteen percent of GDP? Kaiser Permanente’s taken a leadership position on safer chemicals policies and they’re shutting stuff out of the marketplace and people are loosing contracts because they’re not producing the products that Kaiser Permanente and other health care systems like it want to see. Basically we’re arguing that as a matter of appropriate disclosure to investors companies ought to be talking about, the enforcement issue aside, companies ought to be saying to investors we see this stuff on the horizon. “There are the beginning signs. This is a potential issue for us. We’re aware of it. We want you to be aware of it.” That report’ll be out early next year.

Audience Question:

 I’ve been getting some kidding at work because I’ve traded in my Nalgene [bottle] for a mason jar. And I’m just wondering…we talk a lot about liabilities of companies. Are there any new companies that are coming up that are doing interesting things that might actually benefit from taking market share? Who’s coming up with new products?

Tim Little: Well sure. We’re talking about Kaiser and the health care sector.

Rich Liroff: 

Kaiser Permanente took a contract away from Baxter and they gave it to another company because these phthalate chemicals they’re in pliable plastics that are used in infant intensive care units. And they don’t belong there. They’re compromising the health of the very infants whose lives you’re trying to save. Baxter at the time wasn’t able to respond to Kaiser Permanente’s demand that we want something that we can use that doesn’t have the phthalates in them. So they gave the contract to another company. Likewise, they gave a contract to a carpet company. They wanted PVC-free carpet, so they put the RFP out there. It said we want PVC-free carpet. A company responded to that. They wanted safer interior materials and they gave a contract to yet another company. 

This B2B stuff aside, you look at something like Method Products. You look at the consumer market. The incredible demand for organic and natural products. Just last week, Burts Bees got bought by Clorox. Before that Avalon Cosmetics got bought. There’s this consolidation…all the mainstream food suppliers are buying the likes of Horizon Organics. Many years ago [Danone] bought Stonyfield Farms. There’s this consumer demand and the mainstream companies are seeing it. And there are a lot of new players. Method Home went from nothing to tens of millions of sales in the last four or five years. These guys just started up the company. They saw there was a demand for both stylish homecare personal care and cleaning products that were also biodegradable, etc. and they’re making tons of money. So there are plenty of start ups out there who are willing who are able to take advantage of these opportunities.

Steven Heim:
I’m concerned too about companies responding to these market opportunities. An example is Philips and their baby bottles. What they said in response to our inquiry was that actually they’ve been doing a [study] since the beginning of the year in January [for substitutes for BPA]. In the Philips case they were named in a lawsuit, a billion dollar class action lawsuit in California. And that’s how we first wrote to them after we saw that. But as far as their response, that we’re looking at alternatives and we’ll try to find suitable replacements. But now it looks like what they’re planning on doing is to come out with a BPA free baby bottle. But it’s not that they’re going to reduce their risk of having BPA in all the baby bottles. It’s like they’re more offering an alternative. So I think that I’m concerned as far as on the investor risk side to what degree should companies be looking at these chemicals on a precautionary principle approach.  Or whether it should be definitely everyone says it’s bad. You got to take it out. That’s what I‘d raise for the rest of the panel.

Rich Liroff: 

Just a small addendum. The companies who are in that niche of BPA free bottles can’t keep up with demand. That USA Today story that I mentioned--that front page about a week ago--they talked to some of these small companies and basically because of the adverse publicity around BPA they just can’t keep up with demand. And there are some rumors around that Wal-Mart may be offering a BPA free bottle.

Tim Little: 

There’s a whole tradition of shareholder advocacy in the SRI world, right? And a whole rich experience with that on social issues, corporate governance issues. One of the themes that I keep hearing at this conference is, or I’ve heard from some of the panel is that the thing about environmental issues is you can kind of measure it. You can get some numbers. They talked about this at the last plenary that a lot of these issues you can’t quantify all that well. But on environmental issues you can start to get some real hard numbers. So I’m wondering, Steven, I mean you’ve been involved in all kinds of shareholder engagement stuff. Do you see a difference in being engaged on toxics issues as opposed to other types of shareholder engagements? Is the dialogue different? Is it …I guess what I’m trying to get at is, is it more numbers based or is it a values based?

Steven Heim:

 I’d say for one it is sort of like a mom and apple pie issue where I feel like do you want to be selling products to your customers that have these deadly toxic chemicals? But at the same time I find a lot of the discussions often go to, it’s too hard for us to do to look through our entire supplier network to find brominated flame retardants. Or we’re just starting to do that. But the other thing I’d say, too, is they try to say that the [jury’s] still out whether these chemicals are ones that they should be removing from their products. So I think it gets to be more of a science issue like in Europe like what Henkel said that in Europe it’s really they don’t view PVC as being that bad. So we think it’s more of a political issue as far as what you’re raising here as a US investor.

Tim Little:

So Rich, where is IEHN going in the next couple of years? You talked about and Steven’s talked about some of the dialogues and existing companies who were targeted. Themes; you mentioned nanotech. Are there any other things that people ought to be having on their radar screen as they’re thinking ahead, recalling that  yesterday during the trends report we saw toxics identified as one of the emerging issues in SRI advocacy. Where’s that all going?

Rich Liroff:

Well it’s a multi-sectoral issue and sort of a tough one to respond to. Just a little historical factoid. We did thirteen resolutions this past proxy season. We did twelve resolutions the season before. We’ve done quite a few withdrawals because as in the filing of resolutions in other policy areas I think companies are being smarter in their understanding that rather than waiting for the resolution to be contested at the annual general meeting maybe they ought to sit down and talk to their stakeholders and have a reasonable conversation. We’ve been working through this PVC agenda for quite a while with some success. I think we’re going to continue to do it. 

The bisphenol A issue still has to play out and I think that’s going to carry over at least another proxy season. We’ve contacted nineteen companies already, Green Century Capital Management did--food manufacturers and processors--on their use of bisphenol A. That will play out for a while. As You Sow Foundation started a conversation with Disney on green cleaning. We haven’t had that formal phone call yet. But theme parks, I think, are an obvious area. Their customers are kids. So the agenda with theme parks may be not only green cleaning but if you’ve got golf courses how do you maintain them? If you don’t get stung by mosquitoes at Disneyworld or Epcot or Universal why don’t you get stung with mosquitoes? Are they spraying the heck out of those parks? Or are they using integrated pest management? 

Another area that I’d like to pursue is indeed the food web. You’ve got these companies who are increasingly offering organic food. There are steps between conventional agriculture and organic and various modes of integrated pest management where you reduce your chemicals. From work I did in the past at World Wildlife Fund it’s more economic in fact if you time your spraying right you use fewer chemicals. This is especially the case now because oil is the base of pesticides and is so expensive. Companies ought to be looking into giving incentives to their fruit and vegetable suppliers to reduce use of chemicals? Because not only will that save money, I think there’s a business case for that, but obviously there’s the potential to reduce the residues. Even if you’re not purely organic, there’s the opportunity to reduce the pesticide residues on fresh fruits and vegetables and presumably in processed foods as well. 

Gerber was long a pioneer in this. They had some of the greatest incentive programs. This goes back to ten years ago. Whenever Consumer Reports would look at baby foods Gerber would look squeaky clean because of how well their programs worked.  we’re all accustomed to seeing the Consumer Reports headline… ah, gotcha! . Some nasty this or that. Gerber always came out squeaky clean on baby products because they incentivized their growers to keep pesticide use to a minimum. 

So we still have a fairly robust agenda ahead of us.
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